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(i) 


QUESTIONS PRESENTED 


1. In light of recent decisions should the broad rule established in 
Church v. Church, 50 App. D.C. 239, 270 F.361 (1921) be re-appraised 
and a contrary rule adopted. 


2. Do the necessities of proper judicial administration require that 


the privilege of immunity be withheld from the defendant jin this cause. 


3. Does the court have the discretion to grant the privilege of 
immunity where the civil action in which process is sought to be quashed 
is a direct result of the criminal acts for which the non-resident defend- 


ant is involuntarily within the jurisdiction. 


4. Is it an abuse of discretion for the court to quash service of 
process of summons against a non-resident defendant who is involuntarily 
in the jurisdiction where the acts giving rise to the action occurred within 
the jurisdiction and where the defendant was employed within the jurisdic- 
tion. 


5. In light of the decision of this Court in The Government of the 


Dominican Republic v. Roach, 108 App. D.C. 51, 280 F.2d 59, (1960) and 


the exceptions enunciated therein, was it an abuse of discretion for the 


lower court to grant immunity to the defendant in this cause. 


6. Is it contrary to public policy to grant immunity toa non-resident 
criminal defendant who is served with process while involuntarily within 


the jurisdiction where: 


. the defendant was employed in the jurisdiction; 
. by a public utility doing business in the jurisdiction; 
. where the criminal acts occurred in the jurisdiction; 


. the acts giving rise to the civil action resulting from 
the criminal acts, occurred in the jurisdiction; 


simply because the defendant was technically a non-resident of the District 
of Columbia residing just over the District line in nearby Maryland. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT 


I. Witnesses, Suitors and Their Attorneys While in 
Attendance in Connection with the Conduct of One 
Suit Are Not Immune from Service of Process in 
Another Action; However, the Court Has the 
Privilege of Granting Immunity, as in Its Discretion, 
The Due Administration of Justice Requires 


Appeliee, James E. Weatherington, Was Not 
Making a Voluntary Appearance Before the Court 
When Served with Civil Process . 


Public Policy and the Due Administration of 
Justice Require the Denial of Immunity in Order 
To Bring this Matter to Its Ultimate Conclusion 
In the Forum Where the Action Arose 


CONCLUSION 
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a 
APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the United States District 
Court for the District of Columbia quashing service of process of a 
summons upon the defendant, James E. Weatherington, which was entered 
on August 11, 1961. The jurisdiction of this Court is invoked under Section 
1291, Title 28, United States Code. 


STATEMENT OF THE CASE 


On May 30, 1961 and prior thereto, the appellee, Weatherington, 
was employed by the D. C. Transit System, Inc., a corporation, as a 
bus operator, carrying passengers for hire within the District of Colum- 
bia. On May 30, 1961 and prior thereto appellee was a non-resident of 
the District of Columbia residing in the Metropolitan area in nearby Oxon 
Hill, Maryland. 


On May 30, 1961, James E. Weatherington, while operating a bus, 
within the District of Columbia, for his employer, D. C. Transit System, 
Inc, shot the infant plaintiff, William J. Greene, Jr., with a Browning 
Automatic pistol. The bullet entered the infant plaintiff's back, severing 
his spinal cord and leaving bim paralyzed from the waist down. Weather- 
ington was arrested by members of the Metropolitan Police Department 
and charged with assault with a dangerous weapon and carrying a danger- 


ous weapon. He was released under two thousand dollar bond pending his 


appearance in the Municipal Court for the District of Columbia for a 


preliminary hearing. 


On June 2, 1961 this Civil Suit (J.A. 3) was instituted against James 
E. Weatherington and D. C. Transit System, Inc., a corporation. Service 
was had and an ‘Answer filed on behalf of the defendant, D. C. Transit 


System, Inc., a corporation, who are not involved in this appeal. 


On June 12, 1961 the defendant, James E. Weatherington, appeared 
for the preliminary hearing before Judge Randolph C. Richardson of the 
Municipal Court for the District of Columbia as required by the bond. 
Upon conclusion of the hearing, Judge Richardson held the defendant, 
Weatherington, for the action of the Grand Jury. The defendant was 
placed in custody of a Deputy United States Marshal and placed in a cell 
block, behind locked cell doors, where he was compelled to remain until 
he posted further bail as required by Judge Richardson. It was while the 
defendant was incarcerated that a Deputy United States Marshal personally 
served him with Summons and Complaint in this action (J.A. 2). 
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On the twentieth day following service, the defendant, through 
counsel, filed a motion to quash the return of Service of Summons 
(J.A. 7). Counsel for plaintiffs filed timely objections thereto (J.A. 11), 
and the motion came on for hearing before the Honorable David A. Pine, 
Chief Judge, United States District Court for the District of Columbia. 
Following argument in open Court, Judge Pine stated that Weatherington's 
motion would be granted under the authority set out in Church v. Church, 
50 App. D.C. 239, 270 F. 361 (1921). Judge Pine signed the order quash- 
ing service on July 21, 1961 (J.A. 17). 


Thereafter, on July 26, 1961 plaintiffs filed "Motion to Set Aside 
Order Quashing Service on the Defendant, James E. Weatherington” to- 
gether with Points and Authorities in support thereof (J.A. 18). Weathering- 
ton filed an opposition to this motion on July 31, 1961 (J/A. 28). On August 
7, 1961, Chief Judge David A. Pine denied appellant's motion without a 
hearing. The order was entered on August 11, 1961 (J.A. 29). Notice of 
Appeal was filed on August 17, 1961 (J.A. 30). 


It may be judicially noticed that the Grand Jury returned an indict- 
ment on July 10, 1961, in two counts, assault with a dangerous weapon 
and carrying a dangerous weapon. The criminal trial commenced on 
October 9, 1961 and ended on October 11, 1961 with the jury bringing in 
a verdict of "Guilty as Indicted" (United States of America v. James E. 
Weatherington, Criminal Number 531-61). 


STATEMENT OF POINTS 


The District Court erred in quashing service of summons upon the 
defendant, James E, Weatherington, in that: 


1. A non-resident of the District of Columbia coming within the 


jurisdiction for the purpose of appearing as a defendant/|at a preliminary 
hearing on a felony warrant in compliance to a bond, may be validly served 


with process in a civil action. 
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2. The privilege of immunity from civil process which is afforded 
to witnesses, suitors or their attorneys coming within the jurisdiction, is 
not a personal privilege belonging to the individual, but a privilege of the 


Court to be granted or denied as the due administration of justice requires. 


3. Where the civil action. in which the service of process is sought 
to be quashed, arose out of the same incident giving rise to the criminal 
proceeding in which the non-resident defendant was attending under com- 
pulsion of law, and not voluntarily, then the Court's privilege to extend 


the immunity does not apply. 


4. The lower court abused its discretion in granting immunity as 
it based its ruling on Church v. Church, 50 App. D.C. 239, 270 F. 261 
(1921), and failed to take into consideration factors other than the mere 
appearance of the defendant, James E. Weatherington, in the criminal 


proceeding. 


SUMMARY OF ARGUMENT 


In 1916 the Supreme Court of the United States held that a non- 
resident witness in a civil action who was appearing voluntarily to testify 
was immune from civil process in a second suit. Stewart v. Ramsay, 242 
U.S. 128, 37 S. Ct. 44, 61 L. Ed. 192 (1916). Thereafter, in 1921, this 
Court broadened the rule set out in Stewart v. Ramsay, supra, holding 
that a non-resident criminal defendant was immune from service of 
process in a civil action, while appearing within the District of Columbia 
for the purpose of the criminal action and for a reasonable time there- 
after in order to permit the defendant to return to his abode. Church v. 
Church, 50 App. D.C. 239, 270 F. 361 (1921). 


In 1932, the Supreme Court of the United States in Lamb v. Schmitt, 
Receiver, 285 U.S. 222, 52 S.Ct. 317, 76 L. Ed. 720 (1932), clarified the 
decision of Stewart v. Ramsay, supra, holding that the privilege of immunity 


should not be enlarged beyond the reason upon which the rule was founded 
and that it should be extended or withheld only as judicial necessities 


require. 
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In a recent case, this Court held that the broad rule announced in 
the Church case, supra, may be subject to limitations setting forth certain 
exceptions to the general rule. The Government of the Dominican Republic 
v. Roach, 108 App. D.C. 51, 280 F.2d 59 (1960). 
A non-resident criminal defendant who makes an involuntary appear - 


ance is not entitled to immunity from service of process ina civil action 


where said action is the direct result of the criminal act. 


The Court may dery the immunity to a non-resident defendant ina 


criminal action where his appearance is voluntary if the Court, in its dis- 


cretion, finds that the granting of the immunity would defeat the ends of 


justice in the very cause for the protection of which the immunity is sought 
or that denial of the immunity would aid or facilitate the disposition of the 


criminal action. 


° 


Justice requires that adequate protection be given|to the injured 
party as well as the non-resident criminal defendant, where the civil 
suit is the result of the criminal act. 

Immunity should not be granted, where there is no hardship imposed 
on the criminal defendant and where his rights are otherwise not affected, 
whereas, the granting of the immunity would place undue hardship and ex- 


pense upon the injured party. 


ARGUMENT 
I 


WITNESSES, SUITORS AND THEIR ATTORNEYS WHILE IN 

ATTENDANCE IN CONNECTION WITH THE CONDUCT OF 

ONE SUIT ARE NOT IMMUNE FROM SERVICE OF PROCESS 

IN ANOTHER ACTION; HOWEVER, THE COURT HAS THE 

PRIVILEGE OF GRANTING IMMUNITY, AS IN ITS DISCRE- 

TION, THE DUE ADMINISTRATION OF JUSTICE REQUIRES 

There is no rule of law guaranteeing immunity to witnesses, suitors 

and their attorneys, while in attendance in connection with the conduct of 
one suit from service of process in another. There is, however, a privilege 
belonging to the court, where in its discretion and based upon the factual 


situation, the court finds that immunity should be granted. 


In 1916, the Supreme Court of the United States in the case of 
Stewart v. Ramsay, 242 U.S. 128, 37 S.Ct. 44, 61 L. Ed. 192, held that 
a non-resident witness who was appearing voluntarily to testify ina 
civil action was immune from service of summons with civil process in 
another suit. The Court in reviewing the factual situation before it held 
that the privilege of the immunity is one belonging to the Court rather 
than to the individual, stating that the rule was, 

" |. founded, in the necessities of the judicial administra- 

tion, which would be often embarrassed and sometimes inter- 

rupted, if the suitor might be vexed with process while attend- 

ing upon the Court for the protection of his rights, or the 

witness while attending to testify.” 

Five years later our Court of Appeals in Church v. Church, 50 App. 
D.C. 239, 270 F.361 (1921), set forth the general rule, that the privilege 
of immunity was one belonging to the court and not to the individual. How- 
ever, the court then went further and broadened the rule to include not only 
voluntary appearances but involuntary appearances as well, and changed 
the privilege so that it belonged to the individual, stating: 


vw 


_ . . welthink that the privilege attached to him, (non- 
resident defendant) and that the service should have been 
quashed." (Emphasis added) 
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Thus, by reasoning set forth in the Church case, any witness, suitor, or 
their attorney, while in attendance in connection with the conduct of one 
suit, whether said appearance is voluntary or involuntary, must be granted 
immunity from service of process ina civil suit. The Court has no dis- 
cretion in granting or denying immunity; it is an immunity attaching to the 
non-resident who makes either a voluntary or involuntary appearance and 
while so doing is served with process in another action. |This is incon- 


sistent and cannot be the law. 


In 1932, the Supreme Court of the United States in Lamb v. Schmitt, 
Receiver, 285 U.S. 222, 52 S.Ct. 317, 76 L. Ed. 720, clarified the rule as 
set out in Stewart v. Ramsay, supra, reasserting that the privilege is one 
belonging to the court. The Supreme Court upheld the ruling of the lower 
court in denying the immunity to a non-resident attorney who while appear- 
ing on behalf of the defendants in one suit was served with civil process 
in a second civil suit. The Court re-stated the rule that |witnesses, suitors, 


and their attorneys, while in attendance in connection with the conduct of 


one suit are immune from service of process in another, and as a guide 


for the application of this rule stated: 


"As commonly stated and applied, it proceeds upon the 
ground that the due administration of justice requires 
that a court shall not permit interference with the prog- 
ress of a cause pending before it, by the service of 
process in other suits, which would prevent, or the fear 


of which might tend to discourage, the voluntary attend- 
ance of those whose presence is necessary or convenient 


to the judicial administration in the pending litigation." 
(Emphasis added) 
"Tt follows that the privilege should not be enlarged beyond 

the reason upon which it is founded, and that it should be 

extended or withheld only as judicial necessities require." 

Although the purpose of the rule is to encourage voluntary attendance 
at trial, the immunity was denied in the Lamb case, supra, to the attorney 
who was voluntarily in attendance as the due administration of justice 
required the attendance of the attorney to aid and facilitate the pending 
litigation and to carry it to its final conclusion. Therefore, in this regard, 
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the Supreme Court has stated that even though there is a voluntary 


appearance, there is no guarantee of the immunity. 


It is interesting to note that in Lamb v. Schmitt, supra, which was 
decided eleven years after the decision in Church v. Church, supra, the 


Supreme Court cited many cases with approval, but failed to include the 


Church case. It did, however, cite with approval the case of Netograph 
Mfg. Co. v. Scrugham, 197 N.Y. 377, 90 N.E. 962 (1910), wherein a non- 
resident defendant in a criminal action had appeared in the State of New 
York in response to a recognizance previously given. He was tried and 
acquitted on the criminal charge. However, before the non-resident could 
leave the jurisdiction to return to his home he was served with process in 
a civil suit. The defendant claimed immunity from this service of process 
contending that he had appeared voluntarily in the State for the criminal 
action. The Court denied the immunity to this defendant holding: 
Bol cies et person who is charged with or convicted of a crime 
and is at large on bail is constructively in the custody of the 
law. He is not in actual confinement, it is true, but he is in 


the custody of his bondsmen, who, by giving bail for him, 
have been constituted his jailors. . ." 


In Ryan v. Ebecke, et al., 102 Conn. 12, 128 A. 14 (1925), the court 
stated that there is nothing voluntary about the appearance of one who is 
at large under bail. Immunity was denied to a non-resident defendant 
coming into the State in compliance with his bail bond for violation of the 
Motor Vehicle Laws of the State of Connecticut and held that the non- 
resident defendant was subject to service of process in a civil action 
against him. Also, in Church v. Church, supra, this Court stated: 
"But did the appellant come voluntarily? He knew that if he 

did not appear his attendance in all probability would be 

compelled through extradition proceedings. Such an ap- 

pearance can hardly be said to be voluntary.” 

Thus, the Lamb case, supra, has clarified the general rule; that the 
privilege of immunity has limitations; that its application was not axiomatic 
but should be extended or withheld, as within the discretion of the Court, 
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judicial necessities required; that involuntary attendance within a juris- 


diction does not interfere with judicial administration and therefore there 


is no immunity. 


The rule, reasons for said rule and exceptions thereto, as set forth 
in the Lamb case, supra, have been followed in the Federal Courts, United 
States v. Conley (U.S. D.C., Mass.), 80 F.Supp. 700 (1948); Employers 
Mutual Liability Insurance Company of Wisconsin v. Hitchcock (U.S. D.C. 
Ed. Mo. N.D.), 158 F. Supp. 783 (1958), as well as in many State Courts; 
Crusco v. Strunk Steel Company, et al., 365 Pa. 326, 74/A.2d 142 (1950); 
Glaze v. Glaze, (Mo.) 311 S.W. 2d 575 (1958); Moore v. Green, 73 N.C. 

394 (1874); Ex Parte Henderson, 27 N.D. 155, 145 N.W. 574 (1914); Ander- 


SS 
son v, Atkins, 161 Tenn. 137, 29 S.W. 2d 248 (1930); State ex rel. Alexander- 


Coplin & Co. et al. v. Superior Court for King County, 186 Wash. 354, 57 

P. 2d 1262 (1936); Allen v. Plowman, 14 N.J. Misc. 251, 183 A. 899 (1936); 
Rogers v. Rogers, 138 Ga. 803, 76 S.E. 48 (1912); Stuart v. Wayne Circuit 
Judge, 252 Mich. 522, 233 N.W. 402 (1930); Reid v. Ham, 54 Minn. 305, 56 
N.W. 35 (1893). 


In the recent case of The Government of the Dominican Republic v. 
Roach, 108 App. D.C. 51, 280 F. 2d 59 (1960), a non-resident of the District 


of Columbia, Roach, was appearing voluntarily in the District of Columbia 
for the purpose of pleading to a criminal indictment. A's he was about to 
enter the court room where the arraignment was to take place, he was 
served with process in a civil action. The lower court \quashed the serv- 
ice of process and the plaintiff, Government of the Dominican Republic, 
appealed. This Court reviewed the rule and the reason for the rule as set 
forth in Lamb v. Schmitt, supra, and stated: 
"It may be that the broad rule announced in Church v. Church 
is subject to limitation. We apply the Church rule here only 


to the limited extent required by the facts before/us - to wit, 
voluntary appearance to criminal charges." | 


| 
The Court then went on to acknowledge the three exceptions or 
limitations of the rule as set forth in the Lamb case, supra, stating: 
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‘We do not reach, and express no opinion concerning, ques- 
tions whether the rule should be applied in other situations 
— for example, where attendance was not voluntary or 
where attendance at the trial of the cause by the person 
served with process in another action will not facilitate 
the disposition of such cause, Or where the granting of 
immunity will defeat the ends of justice in the very cause 
for the protection of which the immunity is invoked.” 


In upholding the lower court's quashing of service on Roach, this 


Court stated: 


"Here, denial of immunity would in nowise aid or facilitate 
the disposition of the criminal action, which has no direct 
relation to the civil action. On the contrary, if a party 
situated as Roach was is subject to service of process 
while in attendance upon the trial of a criminal action, or 
while enroute to and from the criminal court, the result 
would be to prevent, or through fear of service of process 
discourage, voluntary appearance and attendance of one 
whose presence is necessary to judicial administration 
in the criminal action. Hence, the instant case falls within 


he general rule well reco nized in the Federal courts and 


the general rule well recognized ne nasis added) — 
not within any exception thereto." (Emphasis added 


In light of the above, it appears that this Court acknowledges that 
there are exceptions or limitations to the general rule; that the privilege 
of the immunity belongs to the court and is not a privilege attaching to 
the individual as set forth in the Church case, Supra. . 


sa 


APPELLEE, JAMES E. WEATHERINGTON, WAS NOT MAKING 

A VOLUNTARY APPEARANCE BEFORE THE COURT WHEN 

SERVED WITH CIVIL PROCESS 

Assuming that this Court follows Lamb v. Schmitt, supra, the im- 

munity should be denied to the appellee, in that his appearance before the 
Court was not voluntary in the first instance. The affidavit of the defend- 
ant, James E. Weatherington, in support of his original motion to quash 
service (J.A. 8), categorically states that his presence in the District of 
Columbia was in obedience to a recognizance, previously given, to assure 


his appearance at a preliminary hearing on a felony warrant. Further, 
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that following the preliminary hearing he was held over 


for Grand Jury 


action, incarcerated in the cell block, and that it was while he was incar- 


cerated that he was served with summons of process in 


this civil suit. 


There is nothing voluntary about being in jail. There is no voluntary 


appearance by one who is on bond. Netograph Mfg. Co. 
Ryan v. Ebecke, et al., Supra. 


In Ex Parte Henderson, supra, the Court stated: 


v. Scrugham, supra, 


" but where the party served has been brought |junder 
extradition proceedings or by force of criminal process 
from the foreign State into ours to here answer for crime 
committed within our boundaries, if at all, the defendant 
is not voluntarily here. He has no choice in the matter. 
He is rendering organized society no service. Instead, 
he is here charged with being a menace to it. While 
presumed innocent, he is not fulfilling any office of good 


citizenship nor voluntarily promoting justice." 


Wm 


PUBLIC POLICY AND THE DUE ADMINISTRATION OF JUSTICE 
REQUIRE THE DENIAL OF IMMUNITY IN ORDER TO BRING THIS 
MATTER TO ITS ULTIMATE CONCLUSION IN THE FORUM WHERE 


THE ACTION AROSE 


In reviewing the facts in this case, we find: 


1. That the appellee is a resident of the Metropolitan 
area, residing in nearby Oxon Hill, Maryland 


9] 


That at the time of the incident in question he | was 
employed by the D. C. Transit System, Inc., as a bus 


driver; 


That at the time of this incident he was working within 


the confines of the District of Columbia; 


That the incident in question occurred in the District 


of Columbia on May 30, 1961; 


That the incident was investigated by member's of the 
Metropolitan Police Department, whose records of 


their investigation are currently within the D 
of Columbia; 


istrict 
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That the gun with which the appellee shot the infant 
appellant, together with the expended shell, is within 
the custody of the Property Clerk of the Metropolitan 
Police Department within the District of Columbia; 


That there are approximately twenty witnesses involved 
in this law suit, all but one of which, other than the ap- 
pellee, reside within the District of Columbia; 


That the doctors, hospitals and their respective records 
are all within the District of Columbia; 


That the appellee has already presented his defense in 
connection with the criminal action and said records 
are within the District of Columbia; 


That appellee's counsel] in both the criminal action and 

this civil case is a member of this bar and actively 

practicing within the District of Columbia. 
The only factor in favor of the appellee's contention is that he is a non- 
resident of the District of Columbia. The appellee chose the District of 
Columbia as the place of his employment. It was during the course of 
this employment'that he assaulted the infant appellant. Appellee was then 
compelled to defend his criminal acts in our District Court. What con- 
ceivable hardship or burden would be placed on the appellee if the im- 


munity were denied to him in this case? The answer is none. 


Public policy as well as the due administration of justice should 
require the civil action to be litigated to its conclusion where the action 
arose and the resulting damages were sustained. Complete justice will 
be effected in this forum because of the availability of witnesses, the ease 


with which the court and jury may view the locality where the injuries 


occurred, and also the greater certainty of presenting to a jury all of the 


facts involved, as were presented in the criminal action. 


The rule of law as set forth in the Church case, supra, and followed 
by the lower court, which automatically granted immunity of civil process 
in this case to the appellee, in effect protects the non-resident criminal 
defendant from the civil aspects of his criminal acts and therefore punishes 
the appellants. 
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In the case of Employers Mutual Liability Insurance Company of 


Wisconsin v. Hitchcock, supra, the Court answered similar questions as 


are presented in this case by stating as follows: 


"| | The reason for the immunity being the administration 
of justice by the court in the case in which immunity is sought, 
when applied to the facts herein, presents this question: What 
effect could the civil suit have upon the criminal proceedings 


in which the defendant was compelled to appear? 
is, absolutely nothing." 


The answer 


"There is no voluntary appearance to be effected; there is no 
delay that could be caused; there is no added preparation in- 


curred, for the issues in each case are based on 
the same facts; there is no hardship, for apparen 


substantially 
tly the rec- 


ords to be relied upon in each case are within the district; 


there just isn't rhyme nor reason why the imm 
be invoked."' 


ty should 


Based on the law as it presently exists, the privilege of granting or 
denying immunity belongs to the court. It should not be granted to the 


appellee in this case as the factual situation herein fall 


s directly within 


the exceptions or limitations announced by the Supreme Court in Lamb v. 


Schmitt, supra, and acknowledged by this Court in The 
Dominican Republic v. Roach, supra. 


CONCLUSION 


Government of the 


It is respectfully submitted that based on the above-cited decisions, 
and the application of the legal principles as stated therein to the facts of 
this case, it is amply demonstrated that the action of the District Court in 


granting the immunity to the appellee, Weatherington, was error, in that 
the lower court had no discretion or alternatively, abused its discretion. 


Therefore, this court should remand this cause with instructions to the 


lower court to vacate its order quashing service on the appellee. 


Respectfully submitted, 
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HYMAN L. ROSENBERG 
Suite 700 Barrister Bldg. 
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Washington, D. C. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 
WILLIAM J. GREENE, JR., an infant, 
by his parents and next friends 
WILLIAM J. GREENE and 
ERELINE GREENE 
and 
WILLIAM J. GREENE and 
ERELINE GREENE, individually and 
in their own right 


2649 Nichols Ave., S.E. aa Peer : 
? t Ni : at 
Washington, D.C., Plaintiffs : Civil Action No. 1740-"61 


v. . 

D.C. TRANSIT SYSTEM, INC., a corporation ; 

3600 M Street, N.W. ‘ 
Washington, D.C. 
d 


an 
JAMES E. WEATHERINGTON 
5104 Vinson Street 
Oxon Hill, Maryland, Defendants 


RELEVANT DOCKET ENTRIES 
Date (1961) Proceedings 
June 2 Complaint, appearance, jury demand; filed. | 
June 2 Summons, copies (2) and copies (2) of Complaint issued. Both 
ser 6/12/61. 
July 3 Motion of Deft. #2 to quash return of service of summons; Notice; 
Affidavit; P & A's; c/m 7-1-61; Appearance of Joseph A. Mc- 
Menamin. MC 7/6/61; filed. 
July 3 Answer of Deft. #1 to complaint; c/m 6-30-61; Appearance of 
Hogan and Hartson; filed. 
July 8 Opposition of Pltfs to motion of Deft. #2 to quash return of 
service; P & A; c/m 7/7/61; filed. 
July 21 Notice by Deft. to take deposition of William J. Greene, Jr., 
c/m 7/20/61; filed. 
July 26 Motion of Pltfs to set aside order quashing service on Deft. #2; 
P & A; c/m 7/26/61; MC 7/26/61; filed. 
July 31 Points and authorities of Deft. #2 in opposition to motion to set 
aside order; c/m 7/29/61; filed. 
Aug. 11 Order denying motion to set aside order quashing service of 
summons. (N) Pine, C.J. 


Aug. 17 Notice of appeal by Pitfs. on order of 8/11/61; deposit by Fried- 
man $5.00; copies mailed to Joseph A. McMenamin and Hogan 
& Hartson; filed. 


| Filed June 15, 1961] 


[ DISTRICT COURT] 


U.S. MARSHAL'S RETURN OF SERVICE 
United States of America 
District of Columbia 


GREENE, et al. Clerk's No. CA 1740-61 
v. U.S. Marshal No. 


D. C. TRANSIT, et al. Received by U.S.M. 6-12-61 


I hereby certify and return that I served the annexed summons & 
complaint on the therein-named James E. Weatherington by handing to 
and leaving a true and correct copy thereof with him personally at 
Municipal Criminal Court, Washington, D.C. in the said District at 
10:45 a.m. on the 1st day of June, 1961. 

/s/ James J. P. McShane 
United States Marshal. 
By: /s/ Richard L. Keegan, 
Deputy 
Marshal's fees 1.00 
Mileage 


[ By Order of the Plaintiff's Atty.] 


* * 


[ Filed June 2, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


WILLIAM J. GREENE, JR., 

an infant, by his parents 

and next friends 
WILLIAM J. GREENE and 
ERELINE GREENE 

and 

WILLIAM J. GREENE and 
ERELINE GREENE, individually 

and in their own right 

2649 Nichols Ave., S.E. : 

Washington, D. C., : CIVIL ACTION NO. 1740-'61 


Plaintiffs 
Vv 


D. C. TRANSIT SYSTEM, INC., 
a corporation 
3600 M Street, N.W. 
Washington, D. C. 

and 

JAMES E. WEATHERINGTON 
5104 Vinson Street 
Oxon Hill, Maryland, 


Defendants : 


COMPLAINT - ASSAULT 


1. The claims herein by the plaintiffs exceed the sum of THREE 
THOUSAND DOLLARS ($3000.00) and are within the jurisdiction of this 
Court. 

2. The plaintiffs, William J. Greene, Ereline Greene, as parents 
and next friends of the infant plaintiff, William J. Greene, Jr., and individ- 
ually and in their own right, are residents of the District of Columbia and 
citizens of the United States. 

3. Defendant, D.C. Transit System, Inc., a corporation, is a corpora- 
tion doing business in the District of Columbia. 

4. Defendant, James E. Weatherington, is a resident of the State of 
Maryland, and on and prior to May 30, 1961 was employed by the defendant, 
D. C. Transit System, Inc., as a "bus driver". 
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5. On or about the 30th day of May, 1961, the infant plaintiff, William 
J. Greene, Jr., was a paying passenger ona bus, owned, operated, main- 
tained, managed and controlled by the defendant, D.C. Transit System, Inc., 
a corporation, operated by their agent, servant and/or employee, defendant, 
James E. Weatherington. 

6. That on the aforesaid date while the infant plaintiff, William J. 
Greene, Jr. was in the process of alighting from the bus, owned, operated, 
maintained, managed and controlled by the defendant, D.C. Transit System, 
Inc., a corporation, and operated by their agent, servant and/or employee 
defendant, James E. Weatherington, who was then and there acting within 
the scope of his employment, did, wantonly, maliciously, intentionally and 
without just cause or provocation, obtain a gun from his person and shot 
the infant plaintiff, William J. Greene, Jr., in the back. 

7. Prior to May 30, 1961, namely, during November, 1959, defendant, 
D.C. Transit System, Inc., a corporation, acquired knowledge that defend- 


ant, James E. Weatherington, while on duty in its employ as a bus operator, 


unlawfully maintained on his person a loaded gun and without lawful right 
shot and injured an individual. 

8. Subsequent to November, 1959, defendant, D.C. Transit System, 
Inc., a corporation, had negligently retained in its employ the defendant, 
James E. Weatherington, notwithstanding their knowledge that said defend- 
ant previously and without lawful right carried and maintained on his 
person, while acting within the scope of his employment, a loaded gun and 
the said corporate defendant knew or should have known that defendant, 
James E. Weatherington, would continue to carry and maintain a loaded 
gun on his person and was likely to shoot or otherwise harm passengers. 

9. The defendant, D.C. Transit System, Inc., a corporation, having 
knowledge of this dangerous individual being in their employ, and, there- 
after, negligently allowing said defendant, James E. Weatherington, to 
remain in their employ have thus authorized and/or ratified any torts 
committed by the defendant, James E. Weatherington, while acting within 
the scope of his employment including the injuries to the plaintiffs herein. 
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10. The defendant, D.C. Transit System, Inc., a corporation, was 


negligent in hiring the defendant, James E. Weatherington, |without first 
making appropriate inquiry as to his fitness for a position calling for 
general contact with the public. 
11. Asa result of the negligence, carelessness as well as the 
wanton, malicious and intentional act of the defendants, and each of them, 
as aforesaid, the infant plaintiff was shot in the back causing the bullet 
to strike and lodge within the spinal cord resulting in a complete and 
permanent paralysis of the lower extremities including a permanent 
inability to control the bowels or bladder requiring the infant plaintiff 
to be hospitalized and to undergo major emergency surgery in an attempt 
to remove said bullet from his back; said injury causing the infant plaintiff 
to suffer great pain of mind and body, as well as suffering a severe and 
permanent shock to his nervous system, and he was otherwise injured 
and damaged. 
12. Asa further result of the negligence, carelessness as well as 
the wanton, malicious and intentional act of the defendants, and each of 
them, as aforesaid, said infant plaintiff, has been and will|in the future be 
required to be hospitalized for long periods of time; has been and will in 
the future be compelled to undergo major surgery; will in|the future have 
no use of his lower extremities thereby causing his earning capacity to 
be permanently impaired; will in the future be compelled to have constant 
care and attention for his well being, and he was otherwise injured and 
damaged. 
13. As a further result of the negligence, carelessness and the 
wanton, malicious and intentional act of the defendants, and each of them, 
as aforesaid, the plaintiff, William J. Greene as parent (father) and next 
friend of the infant plaintiff, William J. Greene, Jr., was compelled and 
will in the future be compelled to incur and expend large sums of money 
for x-ray, hospitalization, medical and surgical care and treatment and 
medications in an effort to treat and help his minor child, and will be 
compelled in the future to incur and expend large sums of money in an 
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attempt to rehabilitate his minor child and said plaintiff has been and 
will in the future be deprived of the loss of services of his minor child, 
William J. Greene, Jr. 

14. Asa further result of the negligence, carelessness and the 
wanton, malicious and intentional act of the defendants, and each of them, 
as aforesaid, the plaintiff, Ereline Greene, as parent (mother) and next 
friend of the infant plaintiff, William J. Greene, Jr., will in the future be 
compelled to devote her ful] time and attention to said infant child, plaintiff, 
William J. Greene, Jr., and will in the future be deprived of the loss of 
services of said child and she was otherwise damaged. 

WHEREFORE, the premises considered, plaintiffs, William J. 
Greene and Ereline Greene, as parents and next friend of the infant 
plaintiff, William J. Greene, Jr., demand judgment by way of compen- 
satory damages from the defendants, and each of them, in the sum of 
ONE MILLION DOLLARS ($1,000,000.00) besides interest and costs. 

WHEREFORE, plaintiffs, William J. Greene and Ereline Greene, 
as parents and next friend of the infant plaintiff, William J. Greene, Jr., 
demand judgment by way of punitive damages from the defendants and 
each of them in the sum of TWO HUNDRED AND FIFTY THOUSAND 
DOLLARS ($250,000.00) besides interest and costs. 

WHEREFORE, plaintiff, William J. Greene, individually and in 


his own right demands judgment against the defendants and each of them, 

by way of compensatory damages in the sum of ONE HUNDRED FIFTY 

THOUSAND DOLLARS ($150,000.00), besides interest and costs. 
WHEREFORE, plaintiff, Ereline Greene, individually and in her 

own right demands judgment against the defendants and each of them 

in the sum of ONE HUNDRED THOUSAND DOLLARS ($100,000.00) 


besides interest and costs. 
/s/ Sol Friedman 
/s/ Leonard L. Lipshultz 
/s/ Hyman L. Rosenberg 


Suite 700, Barrister Building 
635 F Street, N.W. 


Attorneys for Plaintiffs 
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DEMAND FOR JURY TRIAL 
Plaintiffs, and each of them, demand a trial by jury on all the 
issues herein. 
/s/ Sol Friedman 


[ Filed July 3, 1961] 


MOTION OF DEFENDANT, JAMES E. WEATHERINGTON, 
TO QUASH RETURN OF SERVICE OF SUMMONS 


The defendant, James E. Weatherington, by his attorney, Joseph A. 


McMenamin, appearing specially for the purpose of this motion only, 


moves the Court for an order quashing the return of service of summons 
on said defendant in the above-entitled case, on the following grounds: 
1. That the defendant is not a resident of the District of Columbia. 
2. That upon the occasion of the service of said summons, the 
defendant was in the District of Columbia solely for the purpose of appear- 
ing as a defendant at a preliminary hearing, in answer toja felony warrant 
filed against him in a Court therein. 
3. That on the occasion of said service of summons the defendant 
was. in the cell block of the United States Branch, Criminal Division, 
Municipal Court For The District of Columbia, under the) custody of the 
United States Marshal, being then and there held in temporary custody 
while the papers were being processed by the Court for the making and 
posting of a new bail bond required by the Court after the defendant was 
held for the action of the grand jury following the said preliminary hearing. 
All of which appears more fully in the affidavit of the defendant filed 
herein. 


/s/ Joseph A. McMenamin 

Appearing specially for the defendant, 
James E. Weatherington, for the pur- 
pose of this motion only. 
821 - 15th Street, N.W.’ 
Washington, D.C." 


Sol Friedman, Esq. 
Leonard L. Lipshultz, Esq. 
Hyman L. Rosenberg, Esq. 
Attorneys for plaintiffs 
635 F Street, N.W. 
Washington, D. C. 


The rules of Court require that if you oppose the granting of the 
above motion, you shall within five days from the date of service of a 
copy of this motion upon you, or such further time as the Court may 
grant, or may be agreed upon by counsel, file points and authorities 
in opposition and serve a copy thereof upon counsel for defendant. 


/s/ Joseph A. McMeramin 
Attorney for defendant, 
James E. Weatherington 


[ Certificate of Service | 


EE 


AFFIDAVIT OF DEFENDANT JAMES E. WEATHERINGTON 


STATE OF MARYLAND 
PRINCE GEORGES COUNTY, SS: 


James E. Weatherington, being sworn on oath, deposes and says: 

That he is the person named as a defendant in the above-entitled 
cause upon whom summons and copy of complaint herein were served by 
the United States Marshal for the District of Columbia on June 12, 1961. 

That he is rot a resident of the District of Columbia and has not 
been a resident of said District since November, 1944. 

That on June 12, 1961 he entered the said District solely for the 
purpose of appearing as the defendant in the case of United States v. 
James E. Weatherington at a preliminary hearing on a felony warrant 
before the Municipal Court For The District Of Columbia, in obedience 
to a recognizance previously given in said Court; that he proceeded 
directly to said court house and remained in said court house until his 
case was called for hearing before Judge Randolph C. Richardson at about 
11:00 A.M. at which time he appeared before the said judge in open court 
and attended the said preliminary hearing; that upon conclusion of the said 
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hearing he was held for the action of the grand jury by the said judge 
then sitting, who set a new bond in the case, pending the said action; 
that he was taken under custody in said court room by the bailiffs and 
Deputy United States Marshal, and placed ina cell block, behind locked 


cell doors, in the rear of said court room there to remain until he posted 


the further bail required by the court; that while there so remaining, 
awaiting the various papers to be processed by the court personnel, which 
were necessary for the posting of the new bond, and before the new bond 
was or could be posted, he was accosted by a certain Deputy United States 
Marshal, name unknown to him, in the said cell block of U.S. Branch of 
Municipal Court, who handed to and served upon him a summons naming 
him as a defendant in the above captioned case, and requiring him to 
answer in this Court on or before the twentieth day after ‘service thereof, 
exclusive of the day of service. 
Affiant states that on the occasion of the serving of| said summons 
upon him he was present in said District solely to appear as the defendant 
in the said preliminary hearing in obedience to that bond previously 
posted by him, and for no other purpose. 
That this affidavit is made in support of this defendant's Motion to 
Quash Service of Summons filed herein, upon the ground that his presence 
in said District was privileged and that he was immune from such service 
of said summons upon him, on said occasion, by reason of the premises. 
/s/ James E. Weatherington 


[ Jurat dated June 29, 1961] 
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POINTS AND AUTHORITIES IN SUPPORT OF MOTION 
TO QUASH SERVICE OF SUMMONS 


1. Rule 12 (a), (b) F.R. Civ. P. 

2. The defendant, James E. Weatherington, being a non-resident 
of the District of Columbia, and being in the District at the time of serv- 
ice of summons solely for the purpose of obeying the terms of a Court 
bail bond to appear as a party defendant at a preliminary hearing ona 
criminal felony warrant, as has been fully shown of record by affidavit 


and by the records The Municipal Court For The District of Columbia, 


and this Court, is exempt from all service of Civil process in such event. 

The case of Church v. Church, 50 App. D.C. 239, 270 F.361, 14 
A.L.R. 769, is dispositive of this point in this jurisdiction. In that case 
our Court of Appeals stated: 

"Judge Evans, in Kaufman v. Garner (C.C.), 173 Fed. 550, 

554, examined quite thoroughly the authorities, both English 

and American, bearing upon the point, and as a result of his 

study said that a non-resident, who comes into a state for the 

sole purpose of appearing in Court where he was charged with 

a crime, in obedience to a recognizance previously given him, 

is exempt from service of summons in a civil action while in 


such attendance or before he has secured further bail required 
by the court."’ (underlines supplied.) 


In the Church decision the court also cited the case of Stewart v. 

Ramsey, 242 U.S. 128, 130, wherein the United States Supreme Court stated: 
"The privilege which is asserted here is the privilege of the 

Court, rather than of the defendant. It is founded in the 

necessities of the judicial administration, which would be 

often embarrassed and sometimes interrupted, if the suitor 

might be vexed with process while attending upon the court 

for the protection of his rights, or the witness while attend- 


ing to testify.” 
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Accordingly, the service of summons in this case is void and of no 

effect, and should be quashed. 
Respectfully submitted, 

/s/ Joseph A. McMenamin 


Attorney for James E. 
Weatherington, defendant 


[ Filed July 8, 1961] | 


OPPOSITION TO MOTION OF DEFENDANT, JAMES E. 
WEATHERINGTON, TO QUASH RETURN OF SERVICE OF SUMMONS 


Comes now the plaintiffs, by and through their attorneys, in opposi- 
tion to motion of defendant, James E. Weatherington, to quash return of 
service of Summons in the above entitled cause, and as reasons therefore 
states as follows: 

1. That the defendant is a non-resident of the District of Columbia, 
residing in the State of Maryland. 

2. That on the date of service of process, June 12, 1961, the defend- 
ant, was appearing at a preliminary hearing in the case|of United States of 
America vs. James E. Weatherington, and was under the constructive 
custody of the law, having been allowed to remain at large on bail from 
a prior hearing. 

3. That the appearance of the defendant, James E. Weatherington, 
in the Municipal Court for the District of Columbia at the preliminary 
hearing of a felony warrant, while under bond, was not voluntarily appear- 
ing before the Court. 


4. That the immunity from service of process asserted by the 


defendant, James E. Weatherington, is a privilege of the Court and not 
of the defendant. 
5. And for such other and further reasons as shall be presented at 

the hearing of this motion. 
/s/ Sol Friedman | 
/s/ Leonard L. Lipshultz 
/s/ Hyman L. Rosenberg 


12 
A copy of the foregoing Opposition to Motion of Defendant James E. 
Weatherington, to'Quash Return of Service of Summons together with 
Points and Authorities thereon, was mailed, postage prepaid, this 7th 
day of July 1961, to Joseph A. McMenamin, Esq., 821 15th St., N.W., 
Washington, D. C., attorney for defendant, Weatherington. 
/s/ Leonard L. Lipshultz 


ee 


POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION TO QUASH SERVICE OF SUMMONS 


This cause of action arose on May 30, 1961 when the infant plaintiff, 
William J. Greene, Jr., was shot by the defendant, James E. Weatherington. 
The incident occurred in the District of Columbia. The defendant, James 


E. Weatherington, a non-resident of the District of Columbia, was, at the 


time of the shooting, employed by defendant, D. C. Transit System, Inc., 


a corporation, as a bus operator. 

Suit was instituted on behalf of the plaintiff on July 2, 1961. Counsel 
for plaintiffs was advised that the defendant, James E. Weatherington, was 
under bond pending a preliminary hearing on the felony warrant, which 
hearing had been continued to June 12, 1961. Counsel for plaintiffs advised 
the United States Marshal's Office of this fact and thereafter on the afore- 
said date, a Deputy U.S. Marshal personally served the defendant, James 
E. Weatherington, with service of process in this action while said defend- 
ant was incarcerated in a cell block in our Municipal Court. 

In the case of Lamb v. Schmitt, 285 U.S. 222, our Supreme Court 
stated as follows: 

"The general rule that witnesses, suitors, and their attorneys, 

while in attendance in connection with the conduct of one suit 

are immune from service of process and another, is founded, 

not upon the convenience of the individual, but of the Court 

itself. (cases cited) As commonly stated and applied, it 

proceeds upon the ground that the due administration of 

justice requires that a Court shall not permit interference 
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with the progress of a cause pending before it, by the service 
of process in other suits, which would prevent, or the fear of 
which might tend to discourage, the voluntarily attendance of 
those whose presence is necessary or convenient to the judi- 
cial administration in the pending litigation. (cases cited) 
The privilege which is asserted here is the privilege of the 
Court, rather than of the defendant. It is founded in the 
necessities of judicial administration, which would be often 
embarrassed, and sometimes interrupted, if the suitor might 
be vexed with process while attending upon the Court for the 
protection of his rights, or the witness while attending to 
testify. 


It follows that the privilege should not be enlarged beyond 
the reason upon which it is founded, and that it should be 
exte nded or withheld only as judicial necessities require. 
(cases cited) Limitations of it on this basis have been 

not infrequently made because of the attendance upon a 
trial of a cause, however vital to the personal interests of 
those concerned, was not for the purpose of facilitating the 
progress of the cause (cases cited), or because the service 
was made on one whose attendance was not voluntary, and 
hence had no tendency to interfere with judicial administra- 
tion." 


(Citing with approval Netograph Mfg. Co. vs. Scrugham, 197 
N.Y. 377, 90 N.E. 962.) | 


In Netograph Mfg. Co. vs. Scrugham, Supra, the Court refused to 
quash service in a civil suit against one who was a non-resident appear- 
ing as a defendant ina criminal action. In this case the Court stated: 

"'Privilege’. It is not a natural right, but a privilege which 


has its origin in the necessity for protecting Courts from 


interruption and delay, and witnesses or parties from the 
temptation to disobey the process of the Courts. . ." 
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"Tt ig not only not a natural right, but is in derogation of the 
common natural right which every creditor has to collect 
his debt by subjecting his debtor to due process of law in 
any jurisdiction where he may find him. The privilege 
should therefore not be extended beyond the reason of the . 
rule upon which it is founded. Since the obvious reason for 
the rule is to encourage voluntary attendance upon Courts 
and to expedite the administration of justice, the reason 
fails when a suitor or witness is brought into the jurisdic- 
tion of a Court while under arrest or other compulsion of 
law. Such a suitor or witness does nothing to encourage or 
promote voluntary submission to judicial proceedings. He 


comes because he cannot do otherwise . . oR 


"| | . a person who is charged with or convicted of a crime 
and is at large on bail is constructively in the custody of the 
law. He is not in actual confinement, it is true, but he is in 
the custody of his bondsmen who, by giving bail for him, 
have been constituted his jailors. . . whenever they choose 
to do so, they may seize him and deliver him up in their dis- 
charge; and, if that cannot be done at once, they may im- 


prison him until it can be done.” 


In the instant case the defendant, Weatherington, was out on bond 
prior to the hearing of June 12, 1961, and his attendance at the aforesaid 
hearing cannot be construed to be a voluntary appearance in any sense. 

In the case of Employers Mutual Liability Insurance Company of 
Wisconsin v. Hitchcock, 158, F.Supp. 783, a defendant was appearing before 
the Court in the case of United States of America v. Hitchcock at the hear- 
ing of a motion lat which time he was served with civil process in this case. 
The insurance company was seeking to recover ona bond supplied for the 
defendant to his employer. The cause of action arose in the State of 
Missouri and the defendant was a resident of the State of Arkansas. 


Defendant filed/a special motion to quash alleging he was immune from 
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civil process at the time as he was in attendance in Court on the criminal 
case. The Court overruled the motion stating: 

" | | The reason for the immunity being the administration 
of justice by the Court in the case in which the immunity is 
sought, when applied to facts herein, presents this/question: 
what effect could the civil suit have upon the criminal pro- 
ceedings in which the defendant was compelled to appear ? 


The answer is, absolutely nothing." 


"There is no voluntary appearance to be effected; there is 
no delay that could be caused; there is no added preparation 
incurred, for the issues in each case are based on) substan- 
tially the same facts; there is no hardship, for apparently 
the records to be relied upon in each case are within the 
District; there just isn't rhyme nor reason why the im- 


munity should be invoked." 


Also, see United States v. Conley, 80 F.Supp. 700,| where the Court 

stated: 
" | | The overriding public policy is to require him to 

answer and stand trial for every duly presented accusa- 


tion of violation of law." 


The Court also stated that the purpose of the immunity is to en- 
courage voluntary attendance of witnesses and parties for judicial con- 
venience. If the person seeking to invoke the immunity |is before the Court 
involuntarily, there is no Federal policy of protection. 

In the case at bar, defendant, James E. Weatherington, was not 
appearing before our Municipal Court on a voluntary basis; this action 
will in no way delay the criminal proceedings presently pending against 
the defendant; the issues in the criminal case and in the case at bar are 
based on substantially the same facts; there would be no hardship on the 
defendant in that the records to be relied upon in each case are within 
the District of Columbia, and overruling the defendant's motion would in 


no way interfere with, interrupt or delay the judicial administration of 


justice. 
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Defendant cites as authority the case of Church v. Church, 50 U.S. 


App. D.C. 239, as dispositive on the point of immunity from service of 


process in this jurisdiction. In the recent case of The Government of the 
Dominican Republic v. Roach, 280 F.2d, 59, decided by our Court of Ap- 
peals on June 9, 1960, the Court stated: 
"Tt may be that the broad rule announced in Church v. 

Church is subject to limitation. We apply the Church rule 

here only to the limited extent required by the facts before 

us - to wit, voluntary appearance to criminal charges. We 

do not reach, and express no opinion concerning, questions 

whether the rule should be applied in other situations - for 

example, where attendance was not voluntary or where at- 

tendance at the trial of the cause by the person served with 

process in another action will not facilitate the disposition 

of such cause, or where the granting of immunity will defeat 

the ends of justice in the very cause for the protection of 


which the immunity is invoked." 


Our Court of Appeals cites with approval the case of Lamb v. 
Schmitt, Supra. 

The defendant, Roach, came from the State of California to the 
District of Columbia for the sole purpose of voluntarily appearing for 
arraignment on an indictment. As he was about to enter the courtroom 
he was served with civil process in an action for recision of a contract 
on the ground of fraud. There was no relation between the civil suit and 
the criminal action, except that to some extent the same evidence may 
have been introduced in both proceedings. Our Court of Appeals affirmed 
the action of the lower court in quashing the service stating further: 

"Here, denial of immunity would in no wise aid or facilitate 

the disposition of the criminal action, which has no direct 

relation to the civil action. On the contrary, if a party situ- 

ated as Roach was subject to service of process while in 

attendance upon the trial of a criminal action, or while en- 

route to and from the criminal Court, the result would be 
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to prevent, or through fear of service of process discourage, 
voluntary appearance and attendance of one whose presence 


is necessary to judicial administration in the criminal action." 
(emphasis added) 


It appears, from this ruling by our Court of Appeals, that the rule 
announced in Church v, Church is subject to limitation. That limitation 
being where a person does not appear voluntarily or where the granting 
of the immunity would defeat the ends of justice in the very cause for 
the protection of which the immunity is invoked. In the instant case, the 


granting of this immunity to the defendant, James E. Weatherington, 


whose appearance was not voluntary, would truly defeat the ends of 


justice, in that it would place upon the plaintiffs, the undue burden of 
instituting suit in the State of Maryland against said defendant and there- 
after having to summons the records of this case from the District of 
Columbia to Maryland for the purpose of the litigation. Certainly, if it 
is proper that the criminal action be litigated in the District of Columbia, 
it is also proper that the civil action which arose as a consequence of the 
criminal act should likewise be litigated in the District of Columbia. 
Respectfully submitted 
/s/ Sol Friedman | 
/s/ Leonard L. Lipshultz 
/s/ Hyman L. Resenberg 


> 


[ Filed July 21, 1961] 

ORDER GRANTING MOTION TO QUASH SERVICE OF SUMMONS 

A motion having been duly made by James E. Weatherington, 

defendant named in the above-entitled cause for an order to quash the 
service of the summons herein and said motion coming on regularly to 
be heard, and upon consideration of said motion, the affidavit of the said 
defendant and the points and authorities in support of this motion, and the 
points and authorities filed by the plaintiffs in opposition thereto, and 


18 
after the arguments of counsel for both sides, counsel for said defendant 
having appeared specially, were heard by the Court, and due deliberation 
having been made thereon, it is, by the Court, this 2ist day of July, 1961, 
ORDERED, that the said motion be and it hereby is sustained and 
granted and the alleged service of summons in this action upon the defend- 
ant, James E. Weatherington, is hereby quashed. 


/s/ David A. Pine, 
Chief Judge 


Copy mailed to Friedman, Lipschultz 

& Rosenberg, Esqs., Attys for plaintiffs 

635 F St., N.W., and to Hogan & Hartson, 
Esqs., Attys. for defendant D.C. Transit 
System, Inc., Colorado Bldg., Washington , 
D.C., postage prepaid this 21st of June, 1961. 


/s/ Joseph A. McMenamin 


| Filed July 26, 1961] 


MOTION TO SET ASIDE ORDER QUASHING SERVICE 
ON THE DEFENDANT, JAMES E. WEATHERINGTON 


Comes now the plaintiffs, by and through their attorneys, and moves 
this Honorable Court for an Order setting aside the prior Order of this 
Court quashing the return of service of Summons on the defendant, James 
E. Weatherington, and for an Order holding said service to be valid, and 
for reasons therefore states as follows: 

1. That the defendant, James E. Weatherington, was not making a 


voluntary 2) arance at the time he was served with Summons in the above- 


entitled cause. 

2. That the ruling of the Court, quashing service of Summons, is 
contrary to the law in this jurisdiction. 

3. That in quashing the service of Summons in this case, grants to 
the defendant, Weatherington, an immunity which truly interferes with the 
due administration of justice, and governed by the standards of fair play 
and justice, is grossly harsh as to the plaintiffs. 

4. That motion to quash should have been denied based on the points 
and authorities previously filed and incorporated herein by reference. 
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5. And for such other and further reasons as will be presented at 

the hearing of this motion. 
/s/ Sol Friedman 


/s/ Leonard L. Lipshultz 
Suite 700 Barrister | Bldg. 
Washington, D. C. 
Attorneys for plaintiffs 


[ Certificate of Mailing] 


[ Filed July 26, 1961] 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION 
TO SET ASIDE ORDER QUASHING SERVICE ON THE 
DEFENDANT, JAMES E. WEATHERINGTON 


The Defendant, James E. Weatherington, was Not Making 
A Voluntary Appearance in the District of Columbia at the 
Time He was Served with Process in This Action. 


The defendant, James E. Weatherington, was served with Summons, 
in this action, on June 12, 1961. In his affidavit, filed with his motion to 
quash service, the defendant states as follows: 

"That on June 12, 1961 he entered the District solely for the 
purpose of appearing as the defendant in the case of United 

States v. James E. Weatherington at a preliminary hearing 

on a felony warrant before the Municipal Court for the District 


of Columbia, in obedience to a recognizance previously given 


in said Court."’ (emphasis added) 


That following the preliminary hearing, Judge Randolph C. Richard- 
son, held the defendant, Weatherington, for action of the Grand Jury, and 
placed him in custody until a new bond could be arranged, The defendant 
was served while awaiting the new bond, while in the cell block, in the 


rear of said Courtroom. 
The defendant, Weatherington, in said affidavit then further states: 
"Affiant states that on the occasion of the serving of said 
Summons upon him he was present in said District |solely 
to appear as the defendant in said preliminary hearing 
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in obedience to that bond previously posted by him, and for 
no other purpose."” (emphasis added) 


Based on the above recited factual situation this Court sustained the 
motion to quash filed by the defendant, Weatherington, granting him im- 
munity from service of process under the authority in Church v. Church, 
50 App. D.C. 239, 270 F.361 (1921). 


The defendant, Weatherington, has conceded in his affidavit and 
motion as well as during oral argument on the prior motion to quash, 
that he was out on bail at the time of the hearing before the Municipal 
Court on June 12, 1961, following which hearing he was served with Sum- 
mons in this action. The question therefore is whether the appearance by 
Weatherington before the Municipal Court was voluntary or involuntary. 

Weatherington had been charged by the District of Columbia police 
with assault with a dangerous weapon and carrying a dangerous weapon. 
He was brought before a Judge of our Municipal Court who allowed the 
defendant to remain on bond pending a preliminary hearing. Therefore, 
Weatherington's appearance in the District of Columbia to answer the 
criminal charges, while he was on bond, was not a voluntary appearance. 
(Church v. Church, 50 App. D.C. 239, 270 F.261 (1921). 

In Netograph Mfg. Co. v. Scrugham, 197 N.Y. 377, 90 N.E. 962 (1912), 
the defendant, a non-resident of the State of New York, had appeared in the 
state in response to a recognizance as a defendant ina criminal action. 
He was tried ard acquitted, and before he could leave the jurisdiction to 
return to his home state he was served with process ina civil suit. 
Defendant claimed immunity from service of process contending that he 
had voluntarily appeared in the state for the criminal action. The Court 
stated: 


" . . , A person who is charged with or convicted of a crime 


and is at large on bail is constructively in the custody of the 


law. He is not in actual confinement, it is true, but he is in 


the custody of his bondsmen, who, by giving bail for him, have 


been constituted his jailors. . ."" (emphasis added) 
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Weatherington, in appearing before the Municipal Court on June 12, 


1961, was doing so under compulsion of the law, and not on a voluntary 

basis. 
The Court in Sustaining Defendant's Motion to Quash Service 
Was Contrary to the Law. 
Our Courts have long recognized the general rule. 

"That witnesses, suitors, and their attorneys, while in attend- 

ance in connection with the conduct of one suit are immune 
from service of process in another." Stewart v. Ramsey, 
242 U.S. 128, (1916); Church v. Church; Lamb v. Schmitt, 
285 U.S. 222 (1932); The Government of the Dominican Re- 
public v. Roach, 108 App. D.C. 51, 280 F2 59 (1960). 


The reason for the rule is that: 


"The due administration of justice requires that a Court shall 


not permit interference with the progress of a cause pending 
before it, by the service of process in other suits, which would 


prevent or the fear of which might tend to discourage, the 
voluntary attendance of those whose presence is necessary or 
convenient to the judicial administration in the pending litiga- 
tion.” (Lamb v. Schmitt, Supra; The Government of the Domini- 
can Republic v. Roach, Supra) (emphasis added) 


The first case involving the above stated rule decided by the Supreme 
Court of the United States was the case of Stewart v. Ramsey, Supra, where 
a non-resident witness was appearing voluntarily to testify in one action, 
was served with civil process in another. The Supreme Court set forth 
the general rule and indicated that the witness was immune from civil 
process, however, the Court did not indicate that there were any excep- 
tions to the aforesaid rule except to note that the privilege of the immunity 
is one belonging to the Court rather than to the defendant, indicating that 
the rule was, 

"founded in the necessities of the judicial administration, 
which would be often embarrassed and sometimes inter- 
rupted, if the suitor might be vexed with process while 
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attending upon the Court for the protection of his rights, 
or the witness while attending to testify.” 
Thereafter our Court of Appeals in Church v. Church, Supra, in 


interpreting the rule as set forth in Stewart v. Ramsey, broadened the 


general rule to include not only voluntary but involuntary appearances 


of those in attendance upon Court to be immune from civil process in 
other suits. 

Thus by the reasoning in the Church case, any witness, suitor, or 
their attorney, while in attendance in connection with the conduct of one 
suit would be immune from service of process in another. The Court has 
no discretion, based on the Church case, in granting or denying the im- 
munity, it is an immunity belonging to the non-resident who makes either 
a voluntary or involuntary appearance and while doing so is served with 
process in another action. This cannot be the law, as the privilege is 
one belonging to the Court and not one belonging to the defendant. (Stew- 
art v. Ramsey, supra) Our Court of Appeals in the Church case took away 
from the lower Court the right to consider whether this privilege should 
be extended to an individual, but made this right so absolute, that the lower 
Court had no discretion. 

This law needed clarification, and was so clarified by the Supreme 
Court of the United States in Lamb v. Schmitt, where the Court stated, 
after setting forth the general rule, 

"As commonly stated and applied, it proceeds upon the 
ground that the due administration of justice requires that 

a Court shall not permit interference with the progress of 


a cause pending before it, by the service of process in other 


suits, which would prevent, or the fear of which might tend 

to discourage, the voluntary attendance of those whose 
presence ‘is necessary or convenient to the judicial adminis- 
tration in the pending litigation. (Cases cited) The privilege 
which is asserted here is the privilege of the Court, rather 
than of the defendant". (emphasis added) 
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The Supreme Court in the Lamb case stated that the|rule applied 
only to a voluntary appearance. And that even where there is a voluntary 
appearance, there are exceptions to the general rule. The Supreme Court 
further stated: 


"It follows that the privilege should not be enlarged beyond 


the reason upon which it is founded, and that it should be 


extended or withheld only as judicial necessities require." 
(emphasis added) 


The ruling of the Lamb case clearly indicates that whether the 
immunity should be allowed is within the discretion of the lower Court. 
There is no immunity or privilege where service of procers was had on 


an individual who was not appearing before the Court on a'voluntary basis. 


The rule, reason for the rule and exception thereto, as set forth in 
the Lamb case, have been followed in the Federal Courts. | (See United 
States v. Connelly, 80 F.Supp. 700 (1948); Employers Mutual Liability 
Insurance Company of Wisconsin v. Hitchcock, 158 F.Supp. 783 (1958) ). 


The most recent case in our jurisdiction on this proposition is the 
case of the Government of the Dominican Republic v. Roach, Supra, which 
cites with approval as authority, the case of Lamb v. Schmitt, Supra. The 
general rule and reason for the said rule are stated as follows: 

" | | . ‘that witnesses, suitors, and their attorneys, while in 

attendance in connection with the conduct of one suit are im- 


mune from service of process in another’ and stated that the 


rule ‘is founded not upon the convenience of the individuals, 
but of the Court itself' and that the rule 'proceeds upon the 
ground that the due administration of justice requires that a 
Court shall not permit interference with the progress of a 
cause pending before it, by the service of process in other 
suits, which would prevent, or the fear of which might tend 
to discourage, the voluntary attendance of those whgse 


presence is necessary or convenient to the judicial adminis- 
tration in the pending litigation." (emphasis added) 
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In the Government of the Dominican Republic case, the defendant 
Roach, came from the State of California to the District of Columbia for 
the purpose of voluntarily appearing for arraignment on a criminal indict- 
ment. As he was about to enter the Courtroom where the arraignment was 
to take place he was served with civil process for a suit to obtain rescission 
of a contract on the grounds of fraud. There was no relation between the 
civil suit and the criminal action. The lower Court quashed the service 
of process on Roach and this was affirmed on appeal, our Court of Appeals 
stating: 

"Here, denial of immunity would in no wise aid or facilitate 
the disposition of the criminal action, which has no direct 


L100 OL Ok SO 
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relation to the civil action, On the contrary, if a party situ- 
ated as Roach was is subject to service of process while in 
attendance upon the trial of a criminal action, or while in 


route to and from the criminal Court, the result would be to 


prevent, or through fear of service of process discourage, 


voluntary appearance and attendance of one whose presence 


is necessary to the judicial administration in the criminal 


action.” (emphasis added) 


Our Court of Appeals recognized that Roach was not subject to 


process, his appearance was voluntary, the civil action had no direct 
relationship to the criminal action and the civil suit would not aid or 


facilitate the disposition of the criminal action, the Court stating: 


"Hence, the instant case falls within the general rule recog- 


nized in the Federal Courts and not within any exceptions 
thereto". (Emphasis added) 


The exceptions are likewise set forth in the Government of the 
Dominican Republic case as follows: 
1. Where attendance is not voluntary. 
2. Where attendance at the trial of cause, by the person served 
with process in another action, will facilitate the disposition 


of such cause. 
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3. Where the granting of the immunity will defeat the 


ends of justice in the very cause for the protection 


of which the immunity is sought. 
| 


Thus, our Court of Appeals is again stating that the privilege is one 


of the Court and not of the individual and the lower Court has the discre- 
tion to grant or deny the privilege based on the factual situation of each case 
and that the lower Courts should not grant this immunity unless the failure 
to do so would interfere with the due administration of justice. 

In reviewing the facts of this case, we find that the incident giving 
rise to both the criminal and civil action is the same and occurred in the 
District of Columbia on May 30, 1961 when the defendant, Weatherington, 
shot the infant plaintiff, William J. Greene, Jr., in the back, while said 
infant was alighting from a bus owned by the defendant, D.C. Transit 
System, Inc., a corporation and being operated by the defendant, Weathering- 
ton, who was then employed by said corporate defendant as a bus driver. 
Weatherington was arrested by the District of Columbia Police, and there- 
after allowed to remain on bond pending a preliminary hearing. Thereafter, 
while attending this hearing, he was served with process in the civil action. 
His appearance at the preliminary hearing was not voluntary as he was 
under compulsion of law. Therefore, Weatherington is not entitled to the 
immunity under the law as it now exists in this jurisdiction. 

Assuming, arguendo, that the appearance was voluntary, this Court 
has the discretion to deny the immunity if the denial of the immunity would 
aid, rather than interfere with the due administration of justice, or, where 
the granting of the immunity would defeat the ends of justice in the very 
cause for the protection of which the immunity is invoked} 

To deny this immunity to the defendant, Weatherington would facilitate 
the pending litigation, both criminal and civil, in carrying it to its final 
conclusion and would aid the due administration of justice. Accordingly, 
the Court should not defeat the very reason for the rule by granting the 
defendant, Weatherington, immunity from service of process in this case. 
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Granting the Immunity in This Case Defeats the Ends of 
Justice, Interferes with the Judicial Administration of 
Our Courts and Puts an Undue and Harsh Burden on the 
Plaintiff. 


———— aa 
In viewing this motion the Court should keep in mind the standards of 


fair play and substantial justice as to both the plaintiff and the defendant, 
Weatherington. 

The defendant, Weatherington, was employed in the District of Colum- 
bia by a public utility, as a bus operator. During the course of his employ- 
ment within the District of Columbia, and while operating a bus for hire for 
the corporate defendant, this incident occurred. However, the defendant, 
Weatherington, is'a non-resident of the District of Columbia living in the 
Metropolitan Area in nearby Maryland. He has now been indicted by a 
Grand Jury and is presently awaiting trial on the criminal action in this 
Court. Although everything involved in both the criminal and civil aspects 
of this case are within the District of Columbia, except for the non-residency 
of the defendant, Weatherington, he has sought and obtained immunity from 
service of process in this action, based on the Church case. The fact is 
that a public utility such as D. C. Transit System, Inc., and their operators 
owe to the general public, using their facilities, the highest degree of care. 
The law provides for service of process on the public utility, and the same 
should hold true for an employee who chooses to work in the District of 
Columbia. He should be subject to process the same as a resident. Think 
of the potential hardship to a wronged party if one such as this defendant 
chose to now move to the State of California. 

It cannot be said that in denying the immunity to this defendant that 
the due administration of justice would be thwarted? It cannot be said that 
the denial of the’ immunity would prevent, or the fear of such denial might 
tend to discourage voluntary attendance, when the defendant's attendance 
was not voluntary in the first instance. Here, the denial of the immunity 
would aid and facilitate the disposition of the civil action which is an out- 
growth of and has a direct relation to the criminal action. Here, the denial 
of the immunity would in no wise place any added burden or hardship on the 
defendant, Weatherington, as the defense that he presents in the criminal 
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action would basically be the same defense as he would present in the 
civil action. 

However, the granting of this immunity creates an undue burden 
upon the plaintiff. In order to litigate, plaintiff may be compelled to go 


into a foreign jurisdiction so that service can be had upon the defendant, 


Weatherington. It may well develop that in order to bring this litigation 
to a conclusion that two suits, one in each jurisdiction, may have to be 
litigated. Thus, the defendant, Weatherington, after having committed the 
act in the District of Columbia, which act has caused the |infant plaintiff 
to be hospitalized in the District of Columbia, paralyzed from the waist 
down since the day of this incident, to now even incur further hardship by 
granting to the defendant, Weatherington, an immunity from service of 
process in the civil action. The privilege belongs to the Court, not to 
this defendant, to be granted or denied by the Court as in its discretion 


the due administration of justice requires. 

Based on the law as set forth by the Supreme Court of the United 
States in the case of Lamb v. Schmitt and in the case of The Government 
of the Dominican Republic v. Roach, or our Court of Appeals, the order 
sustaining the defendant's motion to quash service under! the authority of 
the Church case should be denied so that fair play and substantial justice 
may be had by the parties concerned. It is therefore, respectfully re- 
quested that this Court set aside its Order of July 21, 1961 sustaining 
defendant's motion to quash service and for an Order holding the service 
on the defendant, Weatherington, as valid. 

/s/ Sol Friedman 


/s/ Leonard L. Lipschultz 
Suite 700 Barrister Bldg. 
635 F St., N.W. 
Washington 4, D.C. 
STerling 3-2627 | 
Attorneys for Plaintiffs 


[ Certificate of Mailing] 
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| Filed July 31, 1961] 


POINTS AND AUTHORITIES OPPOSING MOTION TO 
SET ASIDE ORDER QUASHING SERVICE OF SUMMONS 


The defendant, James E. Weatherington, by his attorney, Joseph 
A. McMenamin, Esq., still appearing specially for the purpose of this 
motion, opposes the motion of the plaintiffs to set aside the Order Quash- 
ing Service of Summons, for the following reasons: 

1. The Court ruled fairly and according to law in granting the order 
to quash the service of summons. Attention is again called to the language 
of the Court of Appeals in the case of Church v. Church, 50 App. D.C. 239, 
270 F.361 wherein the Court stated: 

"Judge Evans, in Kaufman v. Garner (C.C. §173 Fed. 550, 554, 
examined quite thoroughly the authorities, both English and 
American, bearing upon the point, and as a result of his study 
said that a non-resident, who comes into a state for the sole 
purpose of appearing in Court where he was charged witha 


crime, in obedience to a recognizance previously given him, 


is exempt from service of Summons ina civil action while in 


such attendance or before he has secured further bail required 
by the court." (Underlines supplied.) 


The foregoing statement is directly in point with the uncontraverted facts 
of the instant case. 

2. The rule of law laid down in the Church case still applies in the 
District of Columbia. In 1960 in the case of Government of the Dominican 
Republic v. Hal Roach, 108 U.S. App. D.C. 51, 280 F.2d 59, certiori denied 
81S.Ct. 166, 364 U.S. 878, 5 L.Ed. 2d 101, our Court of Appeals, in com- 
menting on the broad rule laid down in the Church case, stated as follows 
at page 53: 

‘We do not reach, and express no opinion concerning, questions 
whether the rule should be applied in other situations - for 
example, where attendance was not voluntary * * *."" (Under- 


lines supplied.) 
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Since the Court of Appeals did not change the rule of the Church case 
even though there was ample opportunity so to do, as is evidenced by the 
comment of the Court in the Roach case, the law here must still remain 
the same as was set down in the Church case, and this Honorable Court is 
so bound by that law. 
Wherefore, this defendant avers that this Court ruled lawfully in 
granting the Order Quashing Service and prays the Court to let the said 
order remain of record. 


Respectfully submitted, 


/s/ Joseph A. McMenamin 
* * * 


[ Certificate of Service] 


[ Filed August 11, 1961] 


ORDER DENYING MOTION TO SET ASIDE | 
ORDER QUASHING SERVICE 


Upon consideration of the motion of the plaintiffs to) set aside the 
order quashing service of summons upon the defendant, James E. 
Weatherington, and the points and authorities filed on behalf of said 
defendant opposing the plaintiffs’ motion, it is,this 11th day of August, 
1961 

ORDERED, that the motion of the plaintiffs to set aside the order 
quashing service of summons be, and it hereby is, denied. 

By the Court: 


/s/ David A. Pine 
Chief Judge 


[ Certificate of Mailing] 
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[ Filed August 17, 1961] 
NOTICE OF APPEAL 
Notice is hereby given this 17th day of August, 1961, that William 
J. Greene, Jr., an infant, by his parents and next friends, William J. 


Greene and Ereline Greene, plaintiffs above named hereby appeals to 
the United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 11th day of August, 1961 in favor 
of the defendant, James E. Weatherington against said William J. Greene, 
Jr., an infant, by his parents and next friends, William J. Greene and 
Ereline Greene. 

/s/ Sol Friedman 

/s/ Leonard L. Lipschultz 


Attorneys for Plaintiffs 
Suite 700 Barrister Building 
635 F Street, N.W. 
Washington, D. C. 


| Certificate of Service] 
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come into the District of Columbia for the sole purpose 


of appearing in Municipal Court as a defendant ina 


criminal case? 


COUNTER STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT 


CONCLUSION 


TABLE OF CASES 


* Church v. Church, 50 App. D.C. 239, 270 F. 361 
Hale v. Wharton, C.C. (1896) 73 F. 739 
*Kaufman v. Garner (1909)(C.C. Ky.), 173 F.550 


Lamb v. Schmidt, Receiver, 285 U.S. 222, 52 S.Ct. 317, 
76 L. Ed. 720 F ‘ : F . 


Netograph Co. v. Scrugham, 197 N.Y. 377, 90 N.E. 962 . 


Page Co. v. MacDonald, 261 U.S. 446, 43 S. Ct. 416, 
67 L. Ed. 737 é a , 


*Schwartz, et al. v. Thomas, 95 U.S. App. D.C. 
365, 222 F.2d 305 és 


Stewart v. Ramsey, 242 U.S. 128, 37S. Ct. 44, 
61 L. Ed. 192 é . : 


The Government of the Dominican Republic v. Roach, 
108 U.S. App. D.C. 51, 280 F.2d 59 (1960) . 


* Cases or authorities chiefly relied upon are marked by asterisks. 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 16,626 


WILLIAM J. GREENE, JR., et al., 
Appellants, 


JAMES E. WEATHERINGTON, 
Appellee. 


—_—_—— 
APPEAL FROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 


On the morning of June 12, 1961, the Appellee, James E. Weathering- 


ton, came into the District of Columbia from his home in Maryland for the 


sole purpose of appearing as a defendant at a preliminary hearing in the 
Criminal Branch of The Municipal Court For The Diseitr of Columbia. 


The Appellee had previously posted a bail bond for his appearance in court 


on that date. Following the preliminary hearing, the Appellee was held by 
for the action of the grand jury and he was placed in the custody 


the court 


2 


of the United States Marshal in a cell block in the rear of the court room. 
Appellee remained there in custody for a very short time while the court 
papers were being processed for the purpose of the posting of a new bail 
bond by the Appellee. This was standard procedure. While the Appellee 
was so detained, waiting for his new bond to be posted, a Deputy United 
States Marshal handed the Appellee a Summons and a copy of the com- 
plaint in the instant civil action. Appellee posted the new bail bond, was 


released from custody, and he returned to his home in Maryland. 


Appellee made a motion to quash the service of process made upon 
him in the civil action. The motion was granted by Chief Judge Pine, 
United States District Court For The District Of Columbia, on July 21, 
1961 (J.A. 17). Thereupon the Appellants filed a motion to set aside the 
order quashing service. This motion was denied by Judge Pine on August 
11, 1961 (J.A. 29). 


SUMMARY OF ARGUMENT 


The privilege of immunity from service of process upon a non- 
resident litigant who comes to the District of Columbia to attend court 
in another case iS a privilege which belongs to the Court. Since the 
Appellee was a non-resident who came into the District of Columbia for 


the sole purpose of attending court as a defendant in a criminal action, 


the Court had a right to exercise its privilege, upon motion duly made by 


Appellee, to quash the service of civil process made in another case upon 
Appellee while he was in attendance at the court house. In so exercising 
its privilege, the District Court did not commit any error or abuse its 


discretion. 


ARGUMENT 


It is conceded, and possibly agreed to by both sides, that the privilege 
of immunity from service of process upon a non-resident who comes into 
the jurisdiction to attend court as witness or litigant is a privilege which 
belongs to the Court. Lamb v. Schmidt, Receiver, 285 U.S. 222, 52 S.Ct. 
317, 76 L.Ed. 720; Church v. Church, 50 App. D.C. 239, 270) F.361. Ac- 
cordingly, the Court has the right to exercise the privilege in any case 
where the facts warrant such action. The question now arises: Do the 
facts of this case warrant the action taken by the Court in quashing the 


service? Appellee states that the answer should be in the affirmative. 


This Court in the case of Church v. Church, 50 App. D.C. 239, 270 
F. 361 (supra) reviewed, cited and approved the case of Kaufman v. Garner 
(1909) (C.C. Ky.), 173 Fed. 550,which held that the service of civil process 
should be quashed in a case where the facts were practically identical with 
the instant case. In the Kaufman case a defendant, who was a resident of 
Llinois, appeared under bail bond at the police court in Louisville, Kentucky 
to answer criminal charges arising out of an automobile accident. While in 
the court room at police court, awaiting the call of his case, he was served 
with a summons in a civil action arising out of the same automobile accident. 
After the defendant's hearing in police court he was bound over to answer 
further in the criminal case in circuit court. While with his attorney on 
his way to find his bondsman for the purpose of posting the new bail bond 
required in the criminal case, the said defendant was again served with an 
alias summons in the aforesaid same civil action. The defiendant's motion 
to quash the service of the respective summons was granted and the deci- 
sion was upheld on appeal. 


The only variation in facts between that case and the] instant case is 


that in the instant case the defendant was held in the cell block of police 


court while the papers were being processed for the posting of the new 
bail bond. 
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The appellants here argue that there should be some distinction 
made between one coming into the jurisdiction voluntarily and one who 
does not make a voluntary appearance. But this Court stated in the Church 
case that: 

"The rule, as we find it, is the same whether he came of his 

own volition or was coerced." (Church v. Church, 50 App. 

D.C. 239, 270 Fed. 361, at page 362, supra). 

Much weight has been placed by the appellants on the case of Lamb 
y. Schmidt, Receiver, 285 U.S. 222, 52 S.Ct. 317, 76 L. Ed. 720, witha 
suggestion that said case modifies or limits the Church case. Such a sug- 
gestion is without foundation because the Lamb case had entirely different 
facts wherein an attorney was served with process in a civil suit that was 
ancillary to the civil action in which he was then appearing. It was held 
that the service should not be quashed in such a case, for the obvious 
reasons as stated by the Court at page 227: 

"Here the two suits, pending in the same court, are not inde- 
pendent of each other or unrelated. The second was brought 
in aid of the first, on which the petitioner, when served with 


process, was in attendance, charged with the duty of counsel 
in the case to assist the court." (Underlines supplied.) 


"x * * The later suit was so much a part and a continuation 
of the earlier one that the jurisdiction of the court over the 
first extended to the second without regard to citizenship of 
the parties or the satisfaction of any other jurisdictional 
requirements." 


The Appellants comment that the Court in the Lamb case (supra) 
cites the state case of Netograph Mfg. Co. v. Scrugham, 197 N.Y. 377, 
90 N.E. 962 (1910). We must assume that this Honorable Court considered 


the Netograph case when deciding the Church case (Church v. Church, 50 


App. D.C. 239, 270 Fed. 361, supra) eleven years later, at which time this 
Court chose to follow the weight of authority laid down in the federal courts. 


In the Church case this Court recognized that the privilege of im- 
munity belongs to the court and not to the defendant but in so doing it also 
stated: 


5 


"It would border on an abuse of process to force a person to 
come within the jurisdiction for one purpose, Say that jhe may 
be prosecuted for a crime, and then subject him to other liti- 
gation, for which he could not have been compelled to leave 
the state of his home." (p. 363). 


In the case of Schwartz, et al. v. Thomas, (1955) 95 US. App. D.C. 


eee 


365, 222 F.2d 305, this Court reiterated its position previously taken in 


the Church case when Judge Bastian wrote in the opinion as follows: 


"Also according to the great weight of authority, a non;resident 
party litigant is exempt or privileged from service of) process 
while in attendance upon the trial of his case and while en route 
to and from court, and this doctrine is supported by the federal 
cases. See Stewart v. Ramsey, 242 U.S. 128, 37 S.Ct, 44, 61 
L. Ed. 192; Page Co. v. MacDonald, 261 U.S. 466, 43 $.Ct. 416, 
67 L.Ed. 737; Church v. Church, 50 App. D.C. 239, 270 F.361; 
Hale v. Wharton, C.C., 1896, 73 F.739." 
This Court avoided making any change in the general |rule of federal 

cases when it decided the case of The Government of the Dominican Re- 
public v. Roach, 108 U.S. App. D.C. 51, 280 F.2d59 (1960). Accordingly, the 
rule of the Church case still applies and the District Court|was correct 


in following said rule in deciding the instant case. 


CONCLUSION 


It is submitted respectfully that Judge Pine did not cOmmit any 
error in quashing the service of process in this case but merely exercised 
the privilege of the Court accorded by the law and simply followed the 
dictates of the previous decisions rendered by this Honorable Court. 


Therefore, the decision should be affirmed. 
Respectfully submitted, 
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